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EXECUTIVE SUMMARY 

 
The Parity Implementation Coalition (“the Coalition”) is pleased to request the issuance of a final 
rule clarifying the implementation and enforcement of the Paul Wellstone and Pete Domenici 
Mental Health Parity and Addiction Equity Act of 2008 (MHPAEA).   
 
The Parity Implementation Coalition is an alliance of addiction and mental health consumer and 
provider organizations.  Its members include the American Academy of Child and Adolescent 
Psychiatry, American Psychiatric Association, American Society of Addiction Medicine, Betty 
Ford Center, Cumberland Heights, Faces and Voices of Recovery, Hazelden Foundation, 
MedPro Billing, Mental Health America, National Alliance on Mental Illness, National Association 
of Psychiatric Health Systems, TeenScreen at Columbia University, and The Watershed 
Addiction Treatment Programs, Inc.   
 
Background 
Since the Interim Final Rule (IFR) was issued in 2010, the Coalition has worked closely with the 
Departments to better understand the IFR, clarify grey areas and educate the consumer and 
provider communities about rights and benefits in the law.  Coalition members have helped 
individuals and providers file over 150 complaints with state and federal agencies for violations 
of the law.  While sub-regulatory guidance issued by the Departments clarified some of the grey 
areas and ambiguities in the law, other vital provisions have not been clarified or implemented. 
 
To understand how the law is impacting individuals with mental health conditions and substance 
use disorders (MH/SUD) over the last year, Coalition members convened a series of 10 parity 
implementation field hearings around the country with the help of two former Congressmen who 
championed the law, Patrick Kennedy and Jim Ramstad.  From witnesses in cities and towns as 
varied as Kalamazoo, Michigan to Los Angeles, California we heard common themes: lack of 
transparency in plan documents, inequality in the continuum of care for behavioral versus 
medical benefits and medical management techniques applied more stringently on behavioral 
benefits as compared to medical benefits. 
 
Recommendations 
While Coalition members understand there will always be some ambiguities and market forces 
affecting the delivery of behavioral health benefits, the Coalition’s consumer and provider 
organizations believe that much remains to be clarified in a final rule to operationalize the law.  
We strongly recommend additional guidance in at least the following five areas: 

1. Disclosure and transparency 

2. Scope of service 

3. Additional classifications of benefits 

4. Non-quantitative treatment limits (NQTLs) and Recognized Clinically Appropriate 
Standards of Care 

5. Medicaid managed care parity 
 
To help the Departments understand the bases for these recommendations, we have provided 
detailed legal rationale, supporting materials and suggested examples in materials attached to 
this summary.  
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1. Disclosure and Transparency 

A final rule must clarify: 

 Plans must transparently provide an analysis of how medical criteria are applied in 
making benefit determinations for medical conditions as compared with behavioral 
conditions for the purpose of parity compliance testing.  This is already required today by 
URAC, a key health plan accrediting body. 

 Medical necessity criteria must be made available within 30 days of the request, and not 
only after a denial is made. 

 Medical necessity criteria may not be withheld because they are deemed proprietary. 
 
2. Scope of Services 

Coalition members recognize that MHPAEA is not a benefit mandate, but believe that the 
statute and the regulations’ rules related to classifications, NQTLs and quantitative treatment 
limits, do confer a scope of services requirement (see attached legal analysis and supporting 
rationale). Absent further guidance with respect to parity in scope of benefits within each 
classification, discriminatory benefit plan design in which a full continuum is provided under the 
medical benefit, yet mere skeleton benefits are provided under the behavioral benefit, (non-
hospital based provider exclusions, key comparable level of care exclusions, etc.) may become 
ever more pervasive, contrary to the language and intent of the law.  
 
3. Additional Classifications of Benefits.   

The Coalition has found that many plans are avoiding covering key essential levels of care 
and services on the MH/SUD side because the six classifications of benefits are not clear 
(e.g., non-hospital based facility exclusions, key levels of care exclusions). The inclusion of 
additional intermediate classifications to the six classification scheme would provide further 
clarity in this area, i.e., Intermediate inpatient, in-network; intermediate Inpatient, out-of-
network; intermediate intensive outpatient, in-network; intermediate intensive outpatient, out-
of-network. 

   
4. Nonquantitative Treatment Limits and Clinically Recognized Standards of Care 

The IFR provides that an NQTL is a type of treatment limitation and sets forth a test for 
compliance.  This test requires that an NQTL must be applied “comparably and no more 
stringently” on behavioral conditions versus medical conditions.   
 
The Coalition believes there must be clarity in the following areas to avoid the continued 
imposition of discriminatory medical management practices on MH/SUD benefits.  A final rule 
must address all of the following issues: 

 A threshold proportion to which an NQTL must be applied to a classification of 
medical/surgical benefits before it can be applied to the same classification of behavioral 
health benefits. The proportion test would require that any NQTL type or sub-type must 
be applied to at least 50% of the medical/surgical benefits in each classification of 
benefits before a comparable NQTL could be applied to the MH/SUD benefits in that 
classification. Such test could either be applied initially, or as part of the comparability 
test.  

 In addition, comparability, in and of itself, must include a consideration of quantity or 
magnitude as one of the factors in determining comparability between NQTLs.  
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 A recognized clinically appropriate standard of care must be defined.  The Coalition 
urges that the following must be included in that definition: 

o An independent standard that is not developed solely  by a single health plan or 
plans 

o Based on input from multiple stakeholders and experts, such as academic 
researchers, senior practicing clinicians, and consumer leaders with subject 
matter expertise in addition to a health plan or its advisory panels 

o Recognized or accepted by multiple nationally recognized  provider and  
consumer organizations and/or nationally recognized accrediting organizations 
that are responsible for developing quality standards 

o Based on objective scientific evidence, such as peer-reviewed publications of 
control group research trials or expert consensus panels 

 
5. Medicaid Managed Care Parity 

A final rule must require Medicaid managed care organizations to comply with MHPAEA 
regulations.  In 2010, when the Departments issued the IFR, CMS announced that separate 
Medicaid managed care parity regulations would be released.  A final rule must provide 
guidance on how Medicaid managed care organizations must comply with MHPAEA.  There is 
no exception for Medicaid managed care plans in the law and the Departments must issue 
regulations in addition to their 2009 State Medicaid Director letter and the 2012 informational 
bulletin clarifying how Medicaid managed care organizations must comply with the law. 
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1. DISCLOSURE AND TRANSPARENCY 

MHPAEA included a provision that requires plans to provide the medical necessity criteria and 
reason for denial to consumers and providers upon request.  At the field hearings around the 
country, participating organizations learned that there has been limited compliance with these 
disclosure provisions. Limited sub-regulatory guidance has been provided so that consumers 
and providers can know what plans are doing to comply with the law. Further, there appears to 
be very limited enforcement of disclosure violations.  Common themes from the field hearings 
included:   

 Plan participants are often not receiving medical necessity criteria in advance of a denial 
despite the law’s requirement that the plan must do so upon request. 

 What criteria plans apply in making benefit determinations for medical/surgical services 
is not made available for parity compliance testing despite numerous requests, and 
regulatory and accrediting body guidance requiring its availability. 

 Plans frequently inform participants that the plan is parity compliant with no explanation 
or analysis documenting compliance other than “because we say so.” 

 
Analysis 
Without plan administrators and health insurance experts disclosing the medical criteria used 
and how the criteria are applied to make adverse benefit determinations, plan participants or 
providers acting on their behalf are unable to determine whether a plan has provided mental 
health and substance use disorder (MH/SUD) services in the “comparable and no more 
stringent than” manner required by MHPAEA.  The Departments recognized this fact and 
provided sub-regulatory guidance in December 2010 clarifying that the IFR requires plans to 
provide the criteria for medical necessity determinations made under a plan or health insurance 
coverage with respect to MH/SUD benefits to any current or potential participant, beneficiary, 
contracting provider or authorized representative upon request.  The guidance concludes, 
“Under ERISA, documents with information on the medical necessity criteria for both 
medical/surgical benefits and mental health/substance use disorder benefits are plan 
documents, and copies of plan documents must be furnished within 30 days of your request.” 
(Emphasis supplied). 
 
A Department of Labor (DOL) compliance tool that was released to provide more clarity on 
MHPAEA implementation unfortunately further complicated the disclosure issue.  Question 43 of 
the DOL compliance tool provided that a plan administrator must make medical necessity 
criteria related to MH/SUD available upon request but precludes medical necessity criteria for 
medical/surgical benefits from being released until an MH/SUD benefit denial has been made.  
If criteria used to make medical benefit determinations is withheld from plan participants until 
there is a denial, beneficiaries are unable to have all necessary information about their benefits 
to choose a plan that meets their needs.  
 
Despite this sub-regulatory guidance, Coalition members have come to expect non-compliance 
with disclosure requests by consumers and providers as the norm.  Many plan administrators or 
insurers do not respond to these requests at all.  Over 100 cases have been submitted to DOL 
since December 2010 in which no response to a parity appeal on this basis occurred.   Other 
plan administrators or insurers continue to state that MHPAEA and the IFR do not require 
disclosure.  Others continue to maintain that their criteria are proprietary and cannot be 
released, despite the legal requirement to do so.  In other cases, disclosure is made of the 

http://www.dol.gov/ebsa/faqs/faq-aca5.html
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medical necessity criteria with respect to MH/SUD benefits, but not the comparable criteria used 
with respect to medical/surgical benefits.  Refusals to provide medical/surgical criteria make it 
impossible for beneficiaries and providers to assess whether medical necessity criteria related 
to MH/SUD benefits is comparable to the criteria related to medical/surgical benefits and 
therefore, whether to plan is compliant with the IFR and MHPAEA.  Almost every example 
provided in the IFR gives details of what medical and behavioral criteria are used, and how they 
are applied as the regulators recognized that this level of detail is needed for any enforcement.  
These examples are a good template for what information needs to be disclosed by plans in a 
final rule.   
 
URAC recently released its new standards – Version 7 – for accreditation of health plans.  The 
standards require plans to document that they have disclosed key aspects of the behavioral 
health benefit to consumers and employers, such as: how compliance with parity is achieved 
and any restrictions or exclusions on the behavioral health benefit. 
 
In letters dated May 12, 2011 and May 18, 2011, 62 Senators and Members of Congress stated 
that plans should be required to disclose the criteria and policies used to manage both 
medical/surgical conditions and MH/SUDs.  They emphasized that both sets of criteria and how 
they are applied are necessary to assess whether cost containment measures are being applied 
to behavioral health conditions comparably and no more stringently than on other medical 
conditions.  
 
Recommendations on Transparency and Disclosure of Medical Criteria 
A final rule must clarify that: 

 Plans must provide medical necessity criteria within 30 days of the request. 

 Medical necessity criteria may not be withheld because it is deemed “proprietary.” 

 Plans must provide an analysis of how medical criteria is applied in making benefit 
determinations for medical conditions as compared with behavioral conditions for the 
purpose of parity compliance testing. 

 
Proposed Examples  
 
Example 1 
 Facts. A group health plan limits benefits to 100% of inpatient treatment for both 
medical/surgical conditions and mental health/substance use disorders that is medically 
necessary. The plan requires precertification and concurrent review for all (100%) inpatient, in-
network mental health and substance use disorder benefits, but only requires precertification 
and concurrent review for elective admissions for inpatient, in-network medical/surgical benefits. 
This represents 30% of the inpatient, in-network spending under the medical/surgical benefit.  
 
Disclosure Requirements 
 The group health plan would need to assess and examine the following “processes, 
strategies, evidentiary standards, or other factors used in applying the limitation with 
respect to medical/surgical benefits in the classification.” (75 Fed. Reg. 5436).  The 
following illustrates what types of assessments would be needed for an internal analysis by a 
health plan as well as what types of information may be needed for disclosure. This information 
would need to be disclosed when requested by a person or entity with appropriate standing. 
  

http://parityispersonal.org/sites/default/files/URAC.HP7-MHP-Stds.pdf
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1.   Criteria and strategies used to perform precertification and concurrent review for inpatient, 
in-network medical/surgical admissions.    

2.   Definitions of what is considered an elective vs. an emergency admission for a 
medical/surgical condition in this classification of benefits. 

3.  What percentage of total admissions in this classification of benefits are defined as elective 
vs. emergency for both medical/surgical and for MH/SUD.   

4.  An analysis of any differences (between medical/surgical and MH/SUD), if present, of   
clinical or provider variables that trigger a review. Are best practice guidelines used to support 
more stringent reviews?  
   
5. An analysis of differences between how medical/surgical vs. MH/SUD reviews are conducted, 
e.g. differences in patient information, who is required to conduct the review on the facility side 
and the frequency of reviews.   
 
Example 2 

Facts. A member is denied benefits for mental health treatment by his plan because the 
plan determined that the treatment was not medically necessary for inpatient care. The member 
requested and received a copy of the criteria for medical necessity determinations for mental 
health and substance use disorder treatment as well as a description of how those criteria are 
applied to behavioral health, and the reason for denial. The member thinks his plan is applying 
medical necessity standards more stringently and in a non-comparable manner to benefits for 
mental health and substance use disorder treatment than for medical/surgical benefits. The 
member wants to understand how and what relevant parts of the medical necessity criteria used 
for medical/surgical benefits are applied, and how these criteria and if policies are applied 
differently to mental health and substance use benefits. 

 
Disclosure Requirements 

Under both ERISA and MHPAEA, documents with information on the medical necessity 
criteria for both medical/surgical benefits and mental health/substance use disorder benefits are 
plan documents, and copies of plan documents must be furnished within 30 days of the 
member’s request. See ERISA regulations at 29 CFR 2520.104b-1. Additionally, if a provider or 
other individual is acting as the member’s authorized representative in accordance with the 
Department of Labor’s claims procedure regulations at 29 CFR 2560.503-1, the provider or 
other authorized representative may request these documents. If the member’s plan is not 
subject to ERISA or MHPAEA (for example, a plan maintained by a State or local government), 
the member should check with their plan administrator.  
 
The plan must disclose all policies, criteria, strategies and documents that are used to apply 
medical necessity determinations to the inpatient classification of benefits for medical and 
surgical conditions. This should include what types of medical reviews are being conducted, e.g. 
concurrent vs. precertification, what proportion of medical admissions are subject to each review 
type, the factors that determine how and when a medical review is implemented and how they 
are different from the reviews that are conducted for the inpatient classification of benefits for 
mental health conditions and substance use disorders, and the rationale for the difference.  

   



 
5 

Example 3 
Facts. A health insurance plan administrator offers both medical/surgical benefits as well 

as mental health and substance use disorder benefits for most mental health and substance use 
disorder diagnoses. Their plan includes a number of medical management and cost 
containment protocols, which are nonquantitative treatment limitations, for both the medical/ 
surgical and the mental health/substance use disorder benefits. The plan contends they are in 
compliance with MHPAEA even though some of their nonquantitative treatment limitations for 
behavioral health are different than those for medical/surgical benefits. The plan seeks clarity on 
what type of internal analysis is required in order to support their conclusion that it is in 
compliance. Based on this analysis, the plan needs to understand what type of information is 
required to disclose to a consumer or provider.  
 
Disclosure Requirements 
The plan should conduct a thorough review of any nonquantitative treatment limitation (for 
example, application of utilization review criteria and protocols, use of scientific criteria to 
determine experimental vs. non-experimental status, establishment of fee schedules, provider 
admission standards) that is applied differently to mental health or substance use disorder 
treatment services as compared to medical/surgical treatment services in the same 
classification of benefits.  The internal review should measure whether these nonquantitative 
treatment limitations are applied in a more stringent or non-comparable manner and should 
include an assessment of what proportion of the medical/surgical benefit the nonquantitative 
treatment limitation is applied to as compared to what proportion of the mental health/substance 
use disorder benefit the nonquantitative treatment limitation is applied to within the same 
classification of benefits (e.g. outpatient, in-network medical to outpatient, in-network 
behavioral). While the IFR does not set forth a quantitative minimum for the percentage of the 
benefits in a classification that a nonquantitative treatment limitation must be applied to under 
the medical/surgical benefit before it can be applied to the mental health or substance use 
disorder benefit, the plan will need to explain the rationale for any differences in the proportion 
of benefits in a classification the nonquantitative treatment limitation is applied to. For example, 
if pre-certification is required for 100% of all mental health or substance abuse inpatient 
admissions, but is only required for 30 % of medical admissions, this difference will need to be 
justified and the rationale and support for this difference disclosed.  

 
 

2. SCOPE  OF SERVICES 
 
Background 
Members of the Parity Implementation Coalition (“Coalition”) submit these recommendations on 
scope of services based on the difficulties our members are having in accessing equitable 
addiction and mental health (MH/SUD) services in the post Mental Health Parity and Addiction 
Equity Act (MHPAEA or statute) marketplace. Coalition members are convinced additional 
guidance in a final rule on scope of services is necessary before the intent and letter of the law 
can be realized – eliminating barriers to accessing behavioral health care and ensuring that 
behavioral health benefits are provided on par with medical/surgical benefits.  The Coalition has 
provided comments on scope of services parity in its paper submitted to the Departments on 
April 30, 2010, based upon a detailed legal analysis of MHPAEA and the Interim Final 
Regulations by Patton Boggs (see in particular, pp. 4-9 in attachment 1).   
 
The case that MH/SUD and general health are inseparable was well documented in the 2009 
Institute of Medicine report titled, Preventing Mental, Emotional and Behavioral Disorders 
Among Young People: Progress and Possibilities.  In fact, a December 2010 Center for 
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Healthcare Strategies Data Brief titled, Hospital Readmissions among Medicaid Beneficiaries 
with Disabilities: Identifying Targets of Opportunity, states that: “a combination of mental illness 
and substance abuse is associated with a 4 to 5-fold increase in overall hospital admission rates 
for chronically ill populations…In particular, this analysis reinforces the impact of behavioral 
health comorbidities on hospitalization rates. The dramatic increase in readmission risk for 
individuals with co-occurring schizophrenia and substance abuse highlights the need for 
improved coordination across physical and behavioral health systems…” Citing, C. Boyd, B. 
Leff, C. Weiss, J. Wolff, A. Hamblin, and L. Martin. Clarifying Multimorbidity Patterns to Improve 
Targeting and Delivery of Clinical Services for Medicaid Populations. Center for Health Care 
Strategies, Inc., December 2010. 
 
To achieve the cost savings that are attainable as a result of MHPAEA, the range, scope, levels 
and settings for MH/SUD benefits must be on par with the range, scope, levels and settings for 
medical/surgical benefits. Absent additional guidance in a final rule, plans will continue to claim 
to be compliant with MHPAEA by providing sparse or single levels of inpatient services (e.g., 
detoxification only for substance use disorders), sparse or very limited levels and types of 
outpatient services (e.g., outpatient office visits only), and restrictions on prescription drugs (e.g. 
“fail first” policies) with respect to MH/SUD benefits, while providing a full scope of services and 
continuum of care with respect to medical/surgical benefits. Plans also claim to be parity 
compliant while limiting inpatient MH/SUD benefits to hospital-based settings only, thereby 
excluding accredited and licensed 24-hour inpatient and residential MH/SUD facilities. These 
are just some examples of outcomes Coalition members are experiencing since the 
implementation of the Interim Final Rules (“IFR”) that were clearly not intended by Congress.  
 
Congressional Intent 

Congress has made its position clear over the last three years in repeated correspondence that 
scope of services parity is an integral part of MHPAEA, including in the following letters:  
 
1) December 14, 2010 House letter to the Departments of Labor, HHS and Treasury 
(attachment 2) (emphasis supplied)). 
  
 “In September 2009 and May 2010, 73 House Members, Chairmen and Subcommittee 
 Chairmen of the three committees of jurisdiction encouraged you [the Departments] to 
 issue regulations clarifying Congressional intent on scope of service, among other 
 issues.   
   

The Congressional intent of this legislation was that patients have access to the full 
scope  of mental health and substance use disorder benefits medically-appropriate for 
their condition. The basic framework of the law is to equalize mental health and 
substance use disorder benefits and medical benefits, and end the discrimination that 
has for so long limited access to mental health and substance use disorder benefits as 
compared to medical benefits covered by plans. Plan participant and beneficiary 
access to a similar scope of services and continuum of care on the mental health 
and substance use disorder side, including both in-network and out-of-network 
services, as is provided on the medical side, was part of the very impetus of 
MHPAEA.”  

 
2) May 18, 2011 House letter to the Departments of Labor, HHS and Treasury (attachment 3) 
(emphasis supplied).  
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 “Allowing the law to be implemented without specific guidance on scope of service, 
 disclosure of medical criteria, and non-quantitative treatment limitations increases the 
 likelihood that plans will continue to offer only very limited behavioral health benefits 
 while offering an array of medical benefits and claim compliance with MHPAEA; this 
 was clearly not Congressional intent.  
  

Scope of Services:  We continue to believe that without clear guidance on this 
issue,  we will continue to see plans deleting all intermediate levels of behavioral 
health  care, as well as other essential treatment and diagnostic services, while 
offering a full continuum of treatment levels for medical and surgical conditions. 

  
There are many examples in the market place that document the current practices in 
place by insurers. For instance, plans are excluding residential treatment for substance 
use and eating disorders and applying pre-authorization requirements to mental 
health/addiction benefits that are not applied to medical benefits covered by the plan. 
We believe these examples illustrate violations of the quantitative and non-
quantitative treatment limitation rules as applied to general plan design, and 
violate scope of services and continuum of care parity as inherently addressed in 
the statute and defined in the regulations.”     

    
3) May 12, 2011 Senate letter to the Departments of Labor, HHS and Treasury (attachment 4) 
(emphasis supplied).    
  

“With regard to scope of services, …[t]he regulations themselves confer a scope 
of service by requiring that plans cover a minimum of six types of services. 
However, without clear guidance and clarification, health insurance plans are limiting the 
degree to which intermediate levels of behavioral health services are accessed.” 

 
4) October 18, 2012 House letter to the Departments of Labor, HHS and Treasury (attachment 
5) 
 

“The Interim Final Rules released in February 2010 requested comments on areas such 
as “scope of service,” thereby leaving these issues unresolved.  Specifically, patients 
and providers consistently report that plans continue to: exclude non-hospital based 
mental health and addiction facilities from coverage; eliminate vital types and levels of 
mental health and addiction treatments while covering the full continuum of treatments 
for medical conditions..” 

 
Coalition’s Recommendations on Scope of Service and Supporting Rationale 

 Scope of service parity does NOT create a mandate - Nothing in MHPAEA requires a 
group health plan to offer coverage for any specific mental health condition or substance 
use disorder. However, once a plan chooses to provide benefits for a specific mental 
health condition or substance use disorder, those benefits and the services with respect 
to those benefits, must be at parity with medical/surgical benefits as provided in 
subsection (a) of MHPAEA. (MHPAEA clearly defines mental health benefits and 
substance use disorder benefits as “benefits with respect to services…”).   

 

 General parity requirement – Must clarify that a group health plan that provides both 
medical/surgical and MH/SUD benefits, may not apply any financial requirement or 
treatment limitation, either quantitative or nonquantitative to MH/SUD benefits in any 
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classification that is more restrictive than the predominant financial requirement or 
treatment limitation of that type applied to substantially all medical/surgical benefits in 
the same classification. Such group health plan may also not apply separate cost 
sharing requirements or treatment limitations that are applicable only with respect to 
MH/SUD benefits.   

 Treatment limitations – Must clarify that the term treatment limitation includes both 
quantitative and nonquantitative treatment limitations and includes limits on the scope 
and duration of treatment.  Scope is an explicit aspect in the definition of a treatment 
limitation in the statute. The general parity requirement set forth above must apply to 
treatment limitations on the scope and range of services and settings covered within any 
benefit classification. The IFR Preamble sets forth that: “If a plan provides benefits for a 
mental health condition or substance use disorder in one or more classifications but 
excludes benefits for that condition or disorder in a classification (such as outpatient, in-
network), in which it provides medical/surgical benefits, the exclusion of benefits in that 
classification for a mental health condition or substance use disorder otherwise covered 
under the plan is a treatment limitation. It is a limit, at a minimum, on the type of setting 
or context in which treatment is offered”. 75 Fed. Reg. 5413.  The definition of scope 
used by many health care providers applies to levels, categories and types of treatment. 
The IFR’s requirement for scope of service parity among the six classifications is a clear 
and explicit articulation of scope of service parity. However, the guidance in the IFR as 
to how to meet scope of service parity is unfinished.  As noted above, numerous 
Senators and House members who were involved in drafting this legislation have 
recognized the regulations to be incomplete.       

 Separate treatment limitations – Must clarify that if a plan provides medical/surgical 
benefits within a classification and imposes any separate more restrictive treatment 
limitations, including scope of services or continuum of care (for example, level, type or 
range) on treatment services or settings for MH/SUD benefits within any of the six 
classifications, then the general parity rules apply separately with respect to that 
classification for all financial requirements and treatment limitations.  

 Scope of service parity does not detract from ability to medically manage care - 
Plans may apply medical management standards in accordance with regulations. A plan, 
in determining whether or not a nonquantitative treatment limit (NQTL) has been applied 
more stringently to MH/SUD services within one of the six classifications, may apply 
medical management standards and other NQTLs, so long as the plan does so in 
accordance with paragraph (c)(4) of the regulations. This would include the ability of a 
plan to review and deny any specific MH or SUD treatment type or level if a similar 
scope of service restriction or NQTL were comparably applied to medical/surgical 
benefits.    

 Geographic restrictions - Restricting where covered treatment services may be 
obtained must be added in new guidance to the list of NQTLs. (E.g., plans may not 
exclude out-of-network coverage for MH/SUD benefits provided outside of the local area 
or outside of the state, if out-of-network coverage for medical/surgical benefits extends 
outside of the local area or outside of the state).      

 Facility restrictions  - Restricting the facility-type where covered treatment services 
may be obtained must be added in new guidance to the list of NQTLs. (E.g., plans may 
not exclude accredited, licensed freestanding MH/SUD facilities from coverage under 
MH/SUD benefit if accredited, licensed hospitals and facilities are covered under 
medical/surgical benefit).  
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 Formulary design - Under the current list of NQTLs, guidance must clarify that 
formulary design for prescription drugs includes the scope and range of drugs offered.  

 Exclusions and/or limits in general plan design and/or medical standards or criteria - 
based on the justification that diagnostic and treatment services “are not medically 
analogous” (for example, no coverage of MH/SUD diagnostic or treatment services that 
are also not indicated for medical/surgical conditions) must be added in new guidance to 
the list of NQTLs.  

 Exclusions and/or limits in general plan design and/or medical standards or criteria - 
limiting the scope, level and range of treatment services or treatment settings within a 
classification must be added in new guidance to the list of NQTLs.  

Reports from Nationally Recognized Experts – these reports provide guidance that it is 
possible to define, compare, and accredit many common treatment types and levels for both 
MH/SUDs and medical/surgical conditions in a consistent manner:  

 Milliman’s December 2010 Report states: “We concluded from this side by side 
comparison of common medical and behavioral conditions that the levels of care 
and settings for treatments were similar and analogous. Hospital and Sub-acute 
inpatient services are typically used by both medical and behavioral patients and 
intensive outpatient interventions are available as integral services for all of these 
disease categories. We found that many of the clinical criteria, such as 
judgments about the acuity and severity of the illness, were similar for both 
medical and behavioral conditions.”  The Milliman report also states: “Our 
analysis shows that these types of outpatient treatment programs are an 
essential component of an effective continuum of care for both medical 
and behavioral health disorders. It is unlikely that some patients could be 
safely and appropriately discharged directly from an Acute or Sub-acute 
Inpatient facility to Routine Outpatient care without these more intensive 
outpatient care settings.”  

 CARF’s November 2010 Analysis shows:  “Accreditation of behavioral 
health programs offers an equally appropriate and analogous continuum of 
services for persons needing treatment for mental illness or substance use 
disorders.  Thus, CARF Behavioral Health accreditation includes both hospital 
and non-hospital based medical and residential detoxification, both hospital and 
non-hospital based inpatient treatment, non-hospital based residential treatment, 
partial hospitalization or day treatment, intensive outpatient, outpatient and 
community options.  Just like a person recuperating from a stroke may first be 
served in an inpatient setting, followed by ongoing recovery in a residential 
rehabilitation setting and eventual, periodic follow-up on an outpatient basis, 
persons needing treatment for substance use disorders may require a period of 
medical detoxification followed by inpatient or residential treatment and eventual 
ongoing recovery supports that can appropriately be provided on an outpatient 
basis.  The CARF program descriptions and standards help to consistently define 
these various levels for substance use disorders nationally and to differentiate 
these programs and settings. CARF currently accredits 454 Residential Alcohol 
and Drug Programs and 761 Opioid Treatment Programs nationally. Many 
national managed behavioral health organizations currently utilize these national 
accreditation standards for substance use disorder residential treatment facilities 
in their provider networks.” 
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The Following Proposed Examples Illustrate How Scope of Service Parity Within the Six 
Classification Scheme Would Be Implemented (Paragraph (c)(2)(ii) Classifications of 
benefits used for applying rules (75. Fed. Reg. 5433)).  
 
Example 1 
 (i) Facts. A plan chooses to cover most mental health and substance use disorders. The 
plan covers a full range of outpatient treatment and diagnostic services for medical/surgical 
conditions in the outpatient, in-network classification. This coverage includes office visits for 
both primary care and specialty physicians. This coverage also includes a range of intensive 
outpatient programs (what the plan may term “intermediate” levels of care), such as cardiac and 
stroke rehabilitation programs and dialysis centers. With respect to the mental health and 
substance used disorders, for those diagnoses covered, the plan does not cover partial 
hospitalization or intensive outpatient services. The plan does cover office visits for primary care 
physicians, however, not for licensed mental health or substance use disorder specialists.      
            (ii) Conclusion. In this Example, the plan has imposed a separate treatment limitation 
that is applicable only with respect to the mental health and substance use disorder benefit in 
the outpatient, in-network classification, and that is not applicable to the medical/surgical 
benefit. The plan has also applied a treatment limitation that is more restrictive as to scope, 
range and level of treatments than what is applied with respect to the medical/surgical benefit in 
the outpatient, in-network classification. For both of these reasons, the plan is in violation of this 
paragraph (c)(2)(ii).  
 
Example 2  

(i) Facts. A plan chooses to cover most mental health and substance use disorders. The 
plan covers a full range of outpatient treatment and diagnostic services for medical/surgical 
conditions in the outpatient, in-network classification. This coverage includes office visits for 
both primary care and specialty physicians. With respect to mental health and substance use 
disorders, for those diagnoses covered, the plan covers partial hospitalization and intensive 
outpatient services. The plan also covers office visits for primary care physicians and mental 
health or substance use disorder specialists in this classification.  The plan refuses to provide 
coverage for a specific intensive outpatient program for substance use disorders that is not 
licensed by the state and/or accredited by a national accrediting organization. The plan provider 
admission standards require program licensing and/or accreditation for substantially all types of 
outpatient, in-network programs for medical/surgical conditions. 
           (ii) Conclusion. In this Example, the plan may impose this treatment limitation to a 
specific substance use disorder treatment program in the outpatient, in-network classification of 
the mental health and substance use disorder benefit because it is no more restrictive than the 
treatment limitations applied to all medical/surgical benefits in that classification and it does not 
constitute a separate treatment limitation applied only to the mental health or substance use 
disorder benefit.  
 
Example 3 
            (i) Facts. A plan chooses not to offer coverage for Attention Deficit Hyperactive 
Disorders (ADHD) under the mental health benefit. The plan does cover general medical 
physicians (non-psychiatrist physicians) in the outpatient, in-network classification and their 
prescriptions for stimulant medications (which are listed as approved medications in the 
prescription drug classification) for the treatment of ADHD. Further, the plan offers benefits for 
medical/surgical conditions in all classifications of benefits.   
           (ii) Conclusion. In this Example, the parity requirements govern the plan’s provision of 
benefits for ADHD because the plan has, in fact, offered benefits for that disorder in two  
classifications (i.e. outpatient, in-network and prescriptions drugs). The plan is in violation of the 
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parity requirements because it has limited the benefits for ADHD to two classifications of 
benefits (i.e., outpatient, in-network and prescriptions drugs), while offering coverage for 
medical/surgical conditions in all classifications. The plan will be required to meet all 
requirements of this regulation including no more restrictive standard for financial requirements 
and treatment limitations.  
 
 
The Following Proposed Examples Illustrate How Scope of Service Parity Would be 
Implemented as part of the Rule on NQTLS (Paragraph (c)(4)(ii) Illustrative list of 
Nonquantitative treatment limitations (75 Fed. Reg. 5436)).  
 
Example 1  
 (i) Facts. A plan chooses to cover benefits for depressive disorders. The plan also 
includes a benefit for prescription drugs for both depression and for medical/surgical conditions. 
However, the plan excludes all categories of drugs for depression other than selective serotonin 
reuptake inhibitors in the prescription drug classification. The plan covers the full range and 
types of drugs for substantially all medical/surgical benefits in the prescription drug 
classification.  
          (ii) Conclusion. In this Example, the plan violates the rules of this paragraph (c)(4) by 
imposing a treatment limitation with respect to the prescription drug classification under the 
mental health benefit that is not comparable to, and is applied more stringently than, the 
treatment limitation imposed with respect to the prescription drug classification under the 
medical/surgical benefit. The plan also violates paragraph (c)(ii)(A) of these regulations by 
applying a treatment limitation on the scope and range of mental health benefits in the 
prescription drug classification that is more restrictive than treatment limitations of this type 
applied to substantially all medical/surgical benefits in this classification.  The plan also imposes 
a separate treatment limitation only with respect to the mental health benefit.    
 
Example 2  
 (i) Facts. A plan offers coverage for drug and alcohol use disorders, but limits coverage 
in the inpatient, out-of-network classification to acute hospital care for detoxification, and limits 
coverage in the outpatient, out-of-network classification to office visits with primary care 
physicians for the treatment of drug and alcohol use disorders. The plan does not provide 
coverage for residential treatment, partial hospitalization, or intensive outpatient programs. With 
respect to the medical/surgical benefit, the plan covers the full scope and range of inpatient, out-
of-network and outpatient, out-of-network treatment services for most medical/surgical 
treatments in these classifications. For example, under the medical/surgical benefit, the plan 
covers acute general hospital care, inpatient rehabilitation and skilled nursing facilities in the 
inpatient, out-of-network classification. The plan also covers intensive outpatient treatments, 
including stroke and cardiac rehabilitation programs and dialysis centers, specialty diagnostic 
programs and outpatient surgical facilities in the outpatient, out-of-network classification.   
           (ii) Conclusion. In this Example, the plan violates the rules of this paragraph (c)(4) by 
imposing treatment limitations on the scope and range of treatment in the inpatient and 
outpatient, out-of-network classifications of the substance use disorder benefit that are not 
comparable to, and applied more stringently than, the treatment limitations on scope and range 
of treatments imposed in these classifications with respect to the medical/surgical benefits. The 
plan also violates the rules of paragraph (c)(ii)(A) of these regulations by applying treatment 
limitations on the scope and range of treatment covered in the inpatient and outpatient, out-of-
network classifications of the substance use disorder benefit that are more restrictive than the  
treatment limitations applied to most medical/surgical benefits in these classifications. The plan 
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also imposes a separate treatment limitation with respect only to the substance use disorder 
benefit. 
            For example, the plan’s coverage of a full range of acute and sub-acute inpatient 
programs for medical/surgical conditions is not comparable to the plan’s exclusion of residential 
programs for substance use disorders; is more restrictive on scope and range of treatment; and 
applies a separate treatment limitation only to the substance use disorder benefit. Likewise, the 
plan’s coverage of a full range of outpatient programs for medical/surgical conditions is not 
comparable to the plan’s exclusion of partial hospitalization and intensive outpatient programs 
for substance use disorders; is more restrictive on scope and range of treatment; and applies a 
separate treatment limitation only to the substance use disorder benefit.    
 
Example 3 

(i) Facts. A plan offers coverage for alcohol and drug use disorders and includes 
coverage in the inpatient, in-network classification for acute care services, rehabilitation and 
residential treatment for substance use disorders. With respect to the medical/surgical benefit, 
the plan covers acute and general hospital care, inpatient rehabilitation and skilled nursing 
facility care. A substance use disorder provider has requested reimbursement for a group home, 
stating that the group home is similar to a residential treatment facility on the behavioral health 
side, and similar to a skilled nursing facility on the medical side, thereby falling into the required 
scope of services within the inpatient classification. However this group home program is not 
state licensed as either a residential treatment program or a skilled nursing facility. Nor is the 
group home accredited as a residential treatment program by a nationally recognized 
accrediting organization. Further, the group home provides primarily habilitation services, i.e. 
room and board, and does not provide on-site intensive treatment or rehabilitation services. The 
plan refuses to cover this group home program. The plan likewise does not cover group homes 
for any medical/surgical conditions in the inpatient or outpatient in network classification of 
benefits. Further, the benefit plan design does not reimburse for habilitation programs whether 
inpatient or outpatient for any medical/surgical conditions. Is this permissible?  

(ii) Conclusion. Yes. In this Example the plan complies with the general rule on 
nonquantitative treatment limitations (paragraph (c)(4) of the IFR), because it has imposed a 
treatment limitation that is comparable to, and applied no more stringently than the treatment 
limitation imposed with respect to the medical/surgical benefit. Further, the plan complies with 
the general parity requirement rule (paragraph (c)(2)(ii)(A) of the IFR), because it is applying a 
treatment limitation to the substance use disorder benefit that is no more restrictive than the 
treatment limitation applied to all the medical/surgical benefits in the inpatient, in-network 
classification, and it has not applied a separate treatment limitation only with respect to 
substance use disorder benefits 
 
 
Conclusion  
The Coalition respectfully urges the Departments to issue clarifying guidance on scope of 
services parity so that the intent and letter of the statute may be properly implemented and 
enforced.  Without scope of services parity, MHPAEA will fall short of ensuring the equitable 
coverage for mental health and substance use disorders that the statute was enacted to 
achieve.   
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3. ADDITIONAL CLASSIFICATIONS OF BENEFITS 
 
The Coalition has found that many plans are avoiding covering key essential levels of care and 
services on the MH/SUD side because the six classifications of benefits are not clear.  The 
following four additional classifications should be added to the six classification scheme in the 
IFR: 

”Intermediate Inpatient, in-network”  

“Intermediate Inpatient, out-of-network”  

“Intermediate Intensive Outpatient, in-network” 

“Intermediate Intensive Outpatient, out-of-network” 

With respect to the medical/surgical benefit, the “intermediate, inpatient” classification of 
benefits would include, but not be limited to, e.g., skilled nursing facilities, rehabilitation 
hospitals and/or freestanding rehabilitation facilities.   

With respect to the MH/SUD benefit, the “intermediate inpatient” classification of benefits 
would include, but not be limited to, e.g., clinical residential treatment programs.   

With respect to the medical/surgical benefit, the “intermediate intensive outpatient” 
classification of benefits would include, but not be limited to, e.g., cardiac and stroke 
rehabilitation programs, dialysis centers, outpatient surgery programs.   

With respect to the MH/SUD benefit, the “intermediate intensive outpatient” classification of 
benefits would include, but not be limited to, e.g., partial hospitalization programs (a/k/a day 
treatment), intensive outpatient treatment.    

 
These added classifications would help to clarify the key essential levels of care and services 
that, if provided under the medical/surgical benefit, must be comparably provided under the 
MH/SUD benefit.  
 
4. NONQUANTITATIVE TREATMENT LIMITS 
 
Background 
Members of the Parity Implementation Coalition (“Coalition”) submit these recommendations on 
the general rule for nonquantitative treatment limitations (NQTLs) based on the difficulties our 
members are having with respect to the imposition of such NQTLs on mental health and 
substance use disorder (MH/SUD) services in the post Mental Health Parity and Addiction 
Equity Act (MHPAEA or the “statute”) marketplace.  The Interim Final Rules (regulations) set 
forth a “comparable to and applied no more stringently than” test with respect to NQTLs. The 
regulations set forth that an NQTL is a type of treatment limitation as defined in MHPAEA. 
However, the regulations were silent as to whether or not an NQTL is required to meet a 
threshold proportion of application to the medical/surgical benefit before it may be applied to the 
MH/SUD benefit. While the substantially all and predominant test is required and applied when 
defining a quantitative treatment limitation, the regulations did not include a threshold test that 
would be appropriate for NQTLs.  
 
The Coalition provided the Departments with a detailed legal analysis and rationale in its April 
30, 2010 comments as to why NQTLs, a type of treatment limitation, were required by the 
statute, both explicitly and by intent, to require a threshold proportion to which an NQTL must be 
applied to a classification of medical/surgical benefits before it can be applied to the same 
classification of behavioral health benefits. (see, in particular, pp. 11-19 of attachment 1). In 
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addition, since the DOL’s issuance of Frequently Asked Questions regarding  NQTLS on 
November 17, 2011, (Question 4 in particular), some insurance issuers and plans believe that 
simply because medical and behavioral treatment services may have similar characteristics as 
to cost algorithms, rate of medical inflation, cost variability, unclear outcome measures, etc., an 
NQTL that is applied to a treatment service in a classification of medical benefits can 
automatically be applied to an otherwise non-comparable treatment service in the same 
classification of behavioral benefits based merely on “similar” cost-related characteristics. This 
insurance industry perception makes a threshold proportion test that much more vital.        
         
Consumers and providers have now had ample experience post MHPAEA IFR with insurers as 
they apply NQTLs to MH/SUD benefits. The Coalition has seen considerable noncompliance in 
the application of NQTLs in one or more of four specific areas:  

1. Nondisclosure of how and to what degree NQTLS are comparably applied to 
medical/surgical spending; 

2. Refusal by plans and insurers to respond at all to requests for medical/surgical criteria 
and/or spending (and on occasion refusal to provide MH/SUD criteria as well);  

3. Statements by plans and insurers that they may apply an NQTL to any proportion or all 
of the MH/SUD benefit regardless of what proportion of the medical/surgical benefit that 
NQTL is applied to; insurers and plans routinely refer to the regulations (as well as to 
verbal statements made by Departments), as not requiring any threshold proportion of 
application of an NQTL on the medical/surgical side, before an NQTL may be applied to 
100% of the MH/SUD benefit;  

4. Unilateral statements by plans that an NQTL is justified based on the plans’ internally 
recognized clinically appropriate standards, with no details or support given.  

 
The Coalition, in this document, outlines our recommendations as to how the proportion to 
which an NQTL must be applied to a classification of medical/surgical benefits before it may be 
applied to the same classification of MH/SUD benefits may be added to the final regulations, 
along with a number of examples demonstrating how these recommendations could be 
implemented, using real life situations that consumers are routinely facing.   While the Coalition 
understands the need for a general rule that is different in analyzing NQTLs than the general 
rule for financial requirements and quantitative treatment limitations, the Coalition strongly 
recommends that: 

1) The general rule for NQTLs must include a threshold proportion to which the application 
of a type or subtype of NQTL must be applied to a classification of the medical/surgical 
benefit before the NQTL can be applied to the same classification of the MH/SUD 
benefit. Two options for how to apply a threshold proportion requirement are provided 
herein;  

2) Additionally, a number of examples are provided that demonstrate areas in need of 
further clarification and guidance that are separate from the issue of addressing a 
proportion requirement; and 

3) Clarifying guidance must be provided with respect to what constitutes “recognized 
clinically appropriate standards.”  
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1.   A Threshold Proportion Requirement Must be Established under the Medical/Surgical 
Benefit before NQTLs May be Applied under the MH/SUD Benefit 

 
It is apparent from the general rule on NQTLs and the majority of corresponding examples set 
forth in the regulations, that the Departments assumed that most NQTLs would be applied to 
either 100% of the benefits in a class, or not at all.  See the facts of Example 1 - the plan applies 
medical necessity to 100% of both the medical/surgical and the MH/SUD inpatient, in-network 
benefit. The plan applies concurrent review to 100% of the inpatient, in-network MH/SUD 
benefit, but does not apply concurrent review to this class of medical/surgical benefits at all 
(0%). The plan applies retrospective review to 100% of this class of medical/surgical benefits. In 
this example, it is determined that the type of medical necessity review processes are not 
comparable. Therefore, the plan violates the general rule on NQTLs by applying a type of NQTL 
to 100% of the inpatient, in-network MH/SUD benefit, but not applying it all to the 
medical/surgical benefit.  (The application of a different type of NQTL to medical/surgical 
benefits, i.e. retrospective review, does not save the plan from non-compliance). Examples 3, 4 
and 5, likewise assume application of NQTLs to either 100% of the benefit in a classification or 
not at all (75 Fed. Reg. 5443).  
 
However, the regulations have established that there are varying proportions to which NQTLs 
are applied. Example 2 does provide an example in which an NQTL is applied in varying 
proportions (i.e.: “(i) Facts…For mental health and substance use disorder treatments that do 
not have prior approval, no benefits will be paid; for medical/surgical treatments that do not have 
prior approval, there will only be a 25 percent reduction in benefits the plan would otherwise 
pay. (ii) Conclusion…the penalty for failure to obtain prior approval for mental health and 
substance use disorder benefits is not comparable to the penalty for failure to obtain 
prior approval for medical/surgical benefits.”(Emphasis supplied)). The Departments use 
this example to demonstrate how comparability must be applied when different proportions of an 
NQTL are evaluated for compliance or non-compliance. (Discussed further at page 18 herein).  
  
Apart from Example 2, the NQTL examples overlook the practical use of NQTLs to varying 
proportions or percentages of the benefits in a classification. In other words, NQTLs are far 
more typically applied to a certain proportion or percentage of the benefits in a classification, or 
to certain categories of benefits (e.g., concurrent review for physical therapy visits only1), as 
opposed to all or none.2  Thus, the general rule on NQTLs with accompanying examples 
overlooks as a vital preliminary test, the threshold proportion to which an NQTL must be applied 
with respect to the medical/surgical benefit, before the remaining analysis of comparability and 
stringency can be made.  Without this preliminary test, plans can and do apply an NQTL to a de 
minimus percentage of a classification of medical/surgical benefits and then apply the same 
NQTL to a far greater percentage, or all of the same classification of MH/SUD benefits.3       
 
A chief reason that led to the passage of MHPAEA was the common practice of insurers 
applying an accumulation of the most restrictive financial requirements and treatment limitations 

                                                      
1
 These categories could be quantified based on what proportion of the spending they represent in a class of benefits, 

similar to the use of claim amounts for the substantially all and predominant tests. 
2
If it was the regulators intention to require a 100% application of an NQTL under the medical/surgical benefit in 

order for it to be applied under the MH/SUD benefit, that is more restrictive than what the statutory language 

provides and on a plan’s ability to effectively manage benefits for purposes of cost containment.      

  
3
 It is important to note that in all of the examples in which NQTLs are applied non-comparably or more stringently 

and that lead to a denial of care for MH or SUD benefits, a key consequence is either a higher out-of-pocket expense 

for the consumer or no access to care. 
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(both QTLs and NQTLs) to 100% of the MH/SUD benefit, while only applying these separate 
restrictions to small percentages of the medical/surgical benefit. An example of a common 
MH/SUD pre-parity benefit is the following: 30 day inpatient limit, 20 outpatient visit limit, higher 
co-pay and deductibles, more restrictive out-of-network benefits, 100% precertification of both 
inpatient and outpatient care with routine concurrent reviews, a denial rate often double or triple 
that of medical/surgical and routine fail-first requirements for SUD inpatient care.  Given the 
relative low unit costs for these services compared to medical/surgical care, this level of 
management was often unnecessary and, of course, is now discriminatory. It has been 
recognized by a number of health policy researchers that the application of intensive, non-
quantitative cost containment interventions can be more restrictive than arbitrary quantitative 
limits. Based on a recent study performed by Milliman, Inc. for the Coalition, the average daily 
allowed charge for a typical medical/surgical inpatient day is up to 6 times greater than the 
average daily allowed charge for a typical MH/SUD inpatient day. While inpatient 
medical/surgical days typically require more use of expensive technology and other ancillary 
services than MH/SUD inpatient days, the difference in allowed charge levels is significant. 
Based on data supplied to the Coalition, the average outpatient cost for MH/SUD services 
ranges from $80 to $100 per visit and the average of number of visits approved during pre-
authorization is around five to six. The continued application of non-parity compliant NQTLs post 
parity to a relatively small portion of the total medical/surgical benefit, yet to a far greater portion 
of the MH/SUD benefit remains a great concern for both providers and consumers.    
  
For purposes of financial requirements and quantitative treatment limitations, it is clear that the 
first step of the regulations in applying the general parity requirement is that they must apply to 
“substantially all,” defined as “at least two-thirds” of the medical/ surgical benefits in a 
classification before they can be applied at all to MH/SUD benefits in that classification. Thus, if 
a type of financial requirement or quantitative treatment limitation does not apply to at least two-
thirds of the medical/surgical benefits in a classification, that type of financial requirement or 
quantitative treatment limitation cannot be applied to MH/SUD benefits in that classification.  
 
A.  Option 1 for Applying a Threshold Proportion Test to NQTLs 

The Threshold Proportion test is applied First – followed by Comparable and No More 
Stringent 

 
For purposes of NQTLs, there must also be a threshold proportion to which a type or subtype of 
NQTL must be applied with respect to a classification of the medical/surgical benefit before it 
can be applied at all to MH/SUD benefits in the same classification. The Coalition proposes that 
a merged hybrid of the “substantially all/predominant” requirement be applied to NQTLs.  The 
regulations, in describing NQTLs with examples, introduced the concept of subtypes of NQTLs.  
There are many broad categories of NQTLs, e.g. the application of medical appropriateness; 
but, these can be applied in different ways (via subtypes or categories), such as concurrent 
review and retrospective review. Based on our experience with insurance plans post-MHPAEA, 
it is likely that certain broad categories of NQTLs such as application of medical 
appropriateness, fee schedules, provider admission standards, etc. will typically be applied to 
more than two-thirds of the medical/surgical benefit.  However, the subtypes of these general 
categories may only be applied to a smaller percentage of the medical/surgical benefits. The 
Coalition recognizes that it is important that MH/SUD benefits are able to be “managed” similarly 
to medical/surgical benefits, and that the measurement of NQTLs be reasonably efficient. Given 
the nature of the different subtypes of NQTLs and how widely and differently they may be 
applied to medical/surgical benefits (which has many different sub-specialty areas), the 
Coalition recommends that the threshold proportion for a merged hybrid substantially 
all/predominant test be “at least 50 percent” for any specific type or subtype of NQTL.  
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The substantially all and predominant tests as applied to financial requirements and quantitative 
treatment limitations have been defined in the regulations in terms of type (substantially all) and 
levels (predominant). However, many subtypes of NQTLs are not susceptible to a quantitative 
“level” analysis, or have only one quantitative level. For example, a type of financial requirement 
such as a co-payment may be applied to 70% of the medical/surgical benefits in a classification, 
at a level of $30. Whereas concurrent review (or a comparable technique) may be applied to 
70% of the medical/surgical benefit, but not have quantitative levels to speak of. Thus, the 
Coalition recommends a merged test that consists of one threshold of proportion on a 
classification of the medical/surgical benefit of “at least 50 percent” before that NQTL can be 
applied to the same classification of MH/SUD benefits. Then, the frequency with which NQTLS 
are applied, the magnitude of penalties imposed, etc. would follow as part of the comparable 
and no more stringent tests.      
 
Further rationale for a threshold proportionality test is that it adds efficiency and reduces the 
administrative burden on plans as they only have to provide evidence of one level of spending 
for each type or subtype of NQTL. As outlined above, most broad types of NQTLs are going to 
easily meet the “at least 50 percent” test as most of them are applied to more than two-thirds or 
even 100% of the medical/surgical benefits. Thus, there should be little administrative work 
needed to establish their eligibility to be applied to MH/SUD benefits.  
 
We believe that, in addition to reducing administrative complexity, establishing the required 
proportion to which an NQTL must be applied with respect to the medical/surgical benefit before 
it can be applied to the MH/SUD benefit will reduce the number of appeals and legal challenges 
to the application of NQTLs. Based on the regulations, plans already do need to consider the 
proportion to which they are applying NQTLs with respect to the medical/surgical benefit in 
order to meet the comparable to and applied no more stringently than test. However, without 
threshold test as to proportion, it is likely that plans will be challenged on any NQTL that 
appears to be applied to a small proportion of the medical/surgical benefit.  This test of “at least  
50%” for NQTLs should be added to the general rule for NQTLs.  Once this test is met, the 
remainder of the NQTL general rule, “comparable to” and “applied no more stringently than” can 
be applied.  The below crosswalks demonstrate the application of the respective general rules:  
 
Tests for Meeting Quantitative and Nonquantitative Requirements 
 
Financial Requirements and Quantitative Treatment Limitations    
 
1. Substantially all (type)            
  At least 2/3                                 
 
2. Predominant (level) 
More than 50% 
 
3. No more restrictive than 
 
Once a financial requirement or quantitative treatment limitation meets the substantially all test 
of at least two-thirds on the medical/surgical side, it can then be applied on MH/SUD benefits; 
however, it may be applied no more restrictively than the predominant level applied on the 
medical/surgical side. 
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Nonquantitative Treatment Limitations 
 
1. Proportion test (type/subtype)               
At least 50%                 
  
2. Comparable to (type/subtype)  
 
(NOTE: Comparability is often defined as having at least two aspects: 1) determining similarity 
of type or nature, and; 2) a magnitude dimension. In fact, the regulations use comparability in 
both of these ways in their examples).        
 
3. No more stringently than 
 
Once an NQTL meets the proportion test of “at least 50%” on the medical/surgical side, a 
comparable NQTL may then be applied on the MH/SUD side; however, it may only be applied 
no more stringently than as applied on the medical/surgical side. Therefore, the test for NQTLs 
must include the following steps: 
 
1)  A type or subtype of NQTL must be applied to at least 50% of the medical/surgical benefits 
in a classification in order to be applied to the same classification of benefits on the MH/SUD 
side;  
 
2)  Such type or subtype of NQTL that has met the at least 50% proportion test, must then be  
comparable to a type or subtype of NQTL applied to the MH/SUD benefit and must be applied in 
a comparable manner as to magnitude;  
 
3)  The comparable type of NQTL must be applied no more stringently to a classification of 
MH/SUD benefits than it is applied to the same classification of medical/surgical benefits. 
 
Without applying a proportion test as the first step of the comparability analysis of NQTLs, the 
general rule for NQTLs falls short of effectuating parity and is inconsistent with the clear 
language of the statute. The statute has only one definition for a treatment limitation and that 
definition includes a quantitative test. This quantitative test was essential and therefore 
specifically added to MHPA in 1996 and to MHPAEA in 2008 as Congress recognized the large 
loop hole that would be created in the absence of such a test. With the regulations in effect for 
nearly three years, many plans have imposed discriminatory NQTLs on MH/SUD benefits and 
have specifically relied upon the regulations to support such practices. For example, one large 
employer group plan has applied utilization review restrictions to 100% of the plan’s behavioral 
health benefits, while applying the same restrictions to only physical and occupational therapy 
services on the medical/surgical side - a nominal proportion or percentage of the plan’s 
medical/surgical benefits. This was clearly was not the intent of either Congress or the 
Departments. 
 
Examples of NQTLs in which the Proportion test is Applied, followed by Comparable and 
No More Stringent tests  
 
Example 1 
 (i) Facts. A group health plan limits benefits to 100 % of inpatient treatment for both 
medical/surgical and mental health/substance use disorder that is medically necessary. The 
plan requires concurrent review for all (100%) inpatient, in-network mental health and substance 
use disorder benefits but only requires concurrent review for elective admissions for inpatient, 
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in-network medical/surgical benefits. This represents 30% of the inpatient, in-network spending 
for the medical/surgical benefit. The plan has a requirement that retrospective reviews for 
inpatient, in-network medical/surgical benefits can be applied to 55% of medical/surgical 
inpatient spending. 
 (ii) Conclusion. In this Example 1, the plan violates some of the general rules 
governing NQTLs. The same nonquantitative treatment limitation-medical necessity-applies to 
100% of both medical/surgical and to mental health and substance use disorder benefits for 
inpatient, in-network services. Therefore, the NQTL of applying medical necessity meets the 
NQTL proportion test and can be applied to MH/SUD inpatient, in-network benefits. However, 
the concurrent review process which is a subtype of a medical necessity treatment limitation 
only applies to 30% of the medical/surgical inpatient, in-network benefits so it does not meet the 
proportion test of more than 50 percent. Therefore, the concurrent review process cannot be 
applied to the mental health and substance use disorder inpatient, in-network benefit. While 
such a difference might be permissible in certain individual cases based on recognized clinically 
appropriate standards of care, in the absence of such a clinically recognized standard 
exception, it is not permissible to apply this NQTL, i.e., concurrent review, to MH/SUD inpatient, 
in-network benefits.  However, the retrospective review process does meet the proportion test of 
more than 50% and therefore can be applied to MH/SUD benefits. Further, retrospective 
reviews conducted with respect to the inpatient, in-network medical/surgical benefit are 
considered comparable in nature to retrospective reviews conducted with respect to the 
MH/SUD inpatient, in-network benefit.   
 
Example 2  
 (i) Facts. Same facts as Example 1 above, except that the plan in implementing the 
retrospective review process only reviews a sample of 10% of the inpatient, in-network 
medical/surgical charts while reviewing 100% of the mental health and substance use disorder 
inpatient, in-network charts.  
 (ii) Conclusion. In this Example 2, the plan is applying the retrospective review process 
in a non-comparable (as to magnitude) and a more stringent manner with respect to the mental 
health and substance use disorder benefit than how the plan applies retrospective review with 
respect to the medical/surgical benefit in this classification, and is therefore not compliant with 
the general rules governing NQTLs.  
       
Example 3  
 (i) Facts. A plan generally covers medically appropriate treatments. In determining 
whether prescription drugs are medically appropriate, the plan automatically excludes coverage 
for any mental health or substance use disorder drugs that are given a black box warning label 
by the Food and Drug Administration (indicating that the drug carries a significant risk of serious 
adverse effects). For most other drugs with a black box warning for medical/surgical conditions, 
i.e. 60% of the medical/surgical pharmacy spending for black box warning drugs, the plan will 
provide coverage if the prescribing physician obtains authorization from the plan that the drug is 
medically appropriate for the individual, based on clinically appropriate standards of care. For 
the other 40% of medical/surgical drugs that carry a black box warning the plan automatically 
excludes coverage.   
 (ii) Conclusion. In this Example 3, the plan violates the general rules governing 
NQTLs. Although the same nonquantitative treatment limitation--medical appropriateness--is 
applied to 100 % of both MH/SUD benefits and medical/surgical benefits, the plan imposes a 
subtype of medical appropriateness limitation which is the blanket exclusion of mental health 
and substance use disorder prescription drugs given a black box warning. This subtype of an 
NQTL does not meet the required proportion test with respect to the medical/surgical benefit as 
the exclusion for prescription drugs with a black box warning only applies to 40% of the 
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medical/surgical pharmacy spending. In the case of multi-tiered prescription drug benefits, the 
proportion test of more than 50% applies tier by tier. 
 
Example 4 
 (i) Facts. A plan reviews all treatments as to whether they are experimental or non-
experimental. The plan uses the same scientific criteria for determining when a mental 
health/substance use disorder or medical/surgical treatment is determined to be experimental.  
Therefore, the plan has a comparable NQTL which is applied to all of  
medical/surgical and MH/SUD benefits and this meets the proportion test.  The plan, however, 
has allowed for reimbursement for over 70% of the medical/ surgical spending in the outpatient, 
in-network classification of benefits, having deemed these treatments as non-experimental even 
though these treatments have only met basic levels of scientific evidence (e.g. only one 
controlled research study, and instead merely case studies combined with a recommendation 
by a Consensus Panel from a Specialty Professional Association). Meanwhile, mental health 
and substance use disorder treatments are routinely determined to be experimental, and are 
therefore not reimbursed if they do not have higher levels of evidence (e.g., more than one 
Randomly Assigned Controlled Research studies). 
   (ii) Conclusion. In this Example 4 the plan is in compliance with the NQTL proportion test of 
application of a type of NQTL, scientific criteria, for all medical/surgical and MH/SUD treatments. 
However, the plan is using a subtype of the NQTL, e.g. requiring higher standards of scientific 
evidence for mental health and substance use disorder treatments and is applying this NQTL to 
only 30% of the medical/surgical treatments, but to 100% of mental health and substance use 
disorder treatments. Therefore, this subtype of the NQTL--requiring MH/SUD treatments to be 
non-experimental with a higher level of evidence is not in compliance with the proportion test of 
the general rules governing NQTLs. If the plan were to use the same levels of evidence from its 
scientific criteria (i.e., only one controlled research study or case studies combined with a 
specialty consensus panel) that the plan uses for more than 50% of the medical/surgical 
spending, the plan would be compliant.          
 
Example 5  
 (i) Facts. A group health plan limits benefits to all medical/surgical and mental 
health/substance use disorder inpatient, in-network treatment that is medically necessary. The 
plan requires concurrent review for more than 50% of medical/surgical inpatient, in-network 
spending and for most inpatient, in-network mental health and substance use disorder 
spending. However, the plan requires physician-to-physician reviews on a daily or every other 
day basis for all concurrent reviews of inpatient mental health and substance use disorder stays 
before authorizing additional days, while only requiring physician-to-physician reviews for 
medical/surgical cases if the patient falls outside the norm (“outlier cases”), which is infrequent. 
 (ii) Conclusion.  In this Example 5, the plan is in compliance with the proportion test in its 
application of medical necessity to mental health and substance use disorder benefits and the 
application of a subtype of medical necessity (e.g., concurrent review) as these both meet the 
test of more than 50% under the medical/surgical benefits.  However, the plan requires daily or 
routine physician-to-physician reviews for all inpatient, in-network mental health and substance 
use disorders, while the plan only requires physician-to-physician reviews for selected 
medical/surgical inpatient, in-network cases (“outlier cases”).  Thus, the plan does not meet the 
comparable (as to magnitude) and no more stringent NQTL requirement and is, therefore, out of 
compliance with this section of the regulations. 
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Example 6 
 (i) Facts.  A group health plan limits benefits to all medical/surgical and mental 
health/substance use disorder inpatient treatment that is medically necessary.  The plan 
requires pre-certification for more than 50% of medical/surgical inpatient, in-network spending 
and for all MH/SUD inpatient, in-network benefits. However, as part of the pre-certification 
process, the plan institutes a fail-first policy for addiction inpatient programs (including hospital, 
non-hospital inpatient and residential), in which a patient is required to have failed outpatient 
treatment before inpatient treatment can be authorized.  The plan does not have similar 
practices or standards for inpatient medical/surgical benefits. 
 (ii) Conclusion. In this Example 6, the plan violates the rules of this paragraph, as   the 
processes for determining the appropriate levels of care are not comparable and are applied 
more stringently with respect to inpatient MH/SUD benefits as compared to inpatient 
medical/surgical benefits.  
 
 
B. Option 2 for Applying a Proportion Test to NQTLs  
     The Proportion Test is Incorporated into the Comparable Test      
 
The Coalition has provided both a legal rationale and a practical guideline with detailed 
examples above demonstrating how to apply a threshold proportion test prior to the application 
of the comparable and no more stringent tests. However, we believe that the regulators have 
another option by which this test can be applied that meets both the legal requirement of 
MHPAEA and is also consistent with the regulations.   
 
The regulators could simply add a proportion test as a part of the comparable test, requiring that 
any NQTL type or subtype must be applied to at least 50 percent of  the medical/surgical 
benefits in each respective classification of benefits before a comparable NQTL could be 
applied to MH/SUD benefits in that classification.  As described above, comparability is often 
defined as having at least two aspects: 1) determining similarity of type or nature; and 2) a 
magnitude or proportion dimension.  As stated, the regulations in fact use comparability in both 
of these ways in one of the examples set forth therein. We insert Example 2 from the IFR here 
to demonstrate this point.   
 

Example 2. (i) Facts. A plan requires prior approval that a course of treatment is 
medically necessary for outpatient, in-network medical/surgical, mental health, and 
substance use disorder benefits. For mental health and substance use disorder 
treatments that do not have prior approval, no benefits will be paid; for medical/surgical 
treatments that do not have prior approval, there will only be a 25 percent reduction in 
the benefits the plan would otherwise pay. 
(ii) Conclusion. In this Example 2, the plan violates the rules of this paragraph (c)(4). 
Although the same nonquantitative treatment limitation – medical necessity – is applied 
both to mental health and substance use disorder benefits and to medical/surgical 
benefits for outpatient, in-network services, the penalty for failure to obtain prior 
approval for mental health and substance use disorder benefits is not comparable 
to the penalty for failure to obtain prior approval for medical/surgical benefits. 75 
Fed. Reg. 5436, 5443, 5450. (Emphasis supplied). 

 
In this Example 2, the Departments have identified two different proportions to which a similar 
NQTL is applied, e.g., a 100% penalty imposed for MH/SUD benefits and a 25% penalty 
imposed for medical/surgical benefits. The comparability test is used to determine that the more 
onerous penalty is not compliant.  
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We believe that the regulators could add a consistent, proportion test of “at least 50 percent” to 
the comparability test and therefore incorporate the proportion test as a part of comparability. 
Such an application of a proportion test would be consistent with the statutory language and 
intent of MHPAEA and consistent with the regulations. The legal rationale for this is the same as 
described in Option 1, namely, that the statute contains only one definition for a treatment 
limitation, and that definition requires the application of a substantially all and predominant test. 
This test will be met in Option 2 by inserting the proportion requirement in the already 
established comparability test.  
 
All of the examples outlined under Option 1 can be applied here, with a modification that applies 
the “at least 50 percent” proportion test as the first factor to considered in comparability testing.  
 
2.  Comparability Must Consider Quantitative Factors 
 
The Coalition also proposes that the final regulations provide additional guidance on how 
quantitative factors are to be considered in determining whether an NQTL is both comparable 
and no more stringent. We believe there is no statutory rationale for not having a threshold 
proportionality test and that the absence of such leaves consumers vulnerable to more 
restrictive management of the MH/SUD benefit. Depending on how the regulators address a 
fixed quantitative threshold it may be critical to also define that quantitative factors are a key 
aspect in determining comparability. Comparability is often defined as having at least two 
aspects: 1) determining similarity of type or nature; and 2) a magnitude or proportion dimension. 
A simple non health care example will illustrate how impossible it is to determine comparability 
between various categories without consideration of quantity or proportion. Suppose a company 
is selling dining room tables to the public and are advertising various prices and types of tables. 
This company describes two tables that are exactly the same in design, type of wood, and style. 
However, one table is 10 times larger than the other table even though the tables are similar in 
all other characteristics.    No reasonable person would deem these tables to be comparable.  If 
the company were to advertise that these tables are comparable, then it is likely the company 
would be accused of misleading the public. This is precisely what is occurring when health plans 
advise consumers that they are compliant with MHPAEA, even though they are applying many 
NQTLs to most or all of the MH/ SUD benefits in a classification, while applying the same 
NQTLs to a small proportion of the medical/surgical benefit.       
 
As stated above, the IFR has already introduced quantity as a factor in determining 
comparability in Example 2 under the NQTL section of the IFR, in which the comparability test is 
used to determine that a more onerous penalty is not compliant.  
 
The Departments have already provided some additional guidance as to how quantity needs to 
be considered in assessing comparability and stringency of NQTLs in the promulgation of FAQS 
2 and 5.  
 
FAQ 2  
“Q2: For all mental health and substance use disorder benefits, my group health plan 
requires prior authorization from the plan’s utilization reviewer that a treatment is 
medically necessary, but the plan does not require such prior authorization for any 
medical/surgical benefits. Is this permissible? 
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No. The plan is applying a non quantitative treatment limitation to mental health and substance 
use disorder benefits that is not applied to medical/surgical benefits. This violates MHPAEA’s 
prohibition on separate treatment limitations that are applicable only to mental health or 
substance use disorder benefits.”  
 
FAQ 5  
“ Q5: I am an employer considering several health insurance policy options. One health 
insurance policy requires prior authorization for all outpatient mental health benefits but 
only a few types of outpatient medical/surgical benefits (outpatient surgery; speech, 
occupational and physical therapy; and skilled home nursing visits.) Is this permissible? 

While some differences in plan requirements for prior authorization might be permissible based 
on recognized clinically appropriate standards of care, it is unlikely that the processes, 
strategies, evidentiary standards, and other factors considered by the plan in determining that 
those three (and only those three) outpatient medical/surgical benefits require prior 
authorization would also result in all outpatient mental health and substance use disorder 
outpatient benefits needing prior authorization.” 
 
FAQ 5 clearly states that the application of an NQTL to a small proportion of the medical benefit 
while applying this NQTL to all of the MH/SUD benefit is not comparable and/or more stringent.  
FAQ 2 also brings in another quantitative or proportional factor in analyzing NQTLs by stating 
that a 100 % application of an NQTL to behavioral benefits while applying that same NQTL to  
0 % of the medical benefits is non-compliant.      
 
Despite the IFR example and the Departments FAQs, many health plans take the position that 
they can apply any NQTL to MH/SUD benefits if that NQTL is applied somewhere in the 
medical/surgical benefit even if these NQTLs are applied to a small amount of medical or 
surgical services. The plans hold steadfast that quantity or proportion is not a factor in 
determining parity of NQTLs. In so doing, plans are ignoring FAQs 2 and 5 as well as Example 
2 from the IFR. Further, plans are relying upon the guidance in FAQs 4 and 6 as further 
evidence that quantity or proportion does not need to be considered. Plans have interpreted 
these FAQs to justify applying precertification and concurrent review to all psychotherapy visits 
even if these NQTLs are only applied to physical therapy and occupational therapy visits under 
the medical benefit. If this interpretation is permitted to continue, then the NQTL section of the 
IFR is ineffectual.  
     
The Coalition recommends that the final regulations, in the absence of a threshold 
proportionality test, provide guidance that in determining comparability and stringency, quantity 
and proportionality are key factors, along with others, in determining whether an NQTL may be 
applied to the MH/SUD benefit.  While this will not provide a specific needed threshold test, it 
will at least give guidance to plans that a significant imbalance in proportion will be deemed 
noncompliant.       
 
3.  Additional NQTL Examples Unrelated to a Proportion Test     
 
The regulators solicited comments on real-life examples of NQTLs that are creating 
barriers to the implementation of MHPAEA.  The Coalition provides several examples 
below based on common situations that are separate from the necessity of adding a 
proportion test and that should be addressed in the final rule.   
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Below are some examples of the imposition of NQTLs that we hope will help clarify how the 
current standard in the regulations of “comparable to” and “no more stringent than” is being 
applied. These examples address common practices of health plans that Coalition members 
have identified. 
 
Example 1   
 Facts. A group health plan limits benefits to treatment that is medically necessary.  To 
determine medical necessity for inpatient, in-network mental health and substance use disorder 
benefits, the plan requires that treatment guidelines be followed. These guidelines have many 
elements, and every element must be met to have that inpatient stay approved. For inpatient, in-
network medical surgical/benefits, the medical necessity guidelines are general guidelines that 
do not require every element to be met for the stay to be approved. 
 
 Conclusion. In this example, the plan violates the nonquantitative treatment limitation 
requirements of the regulations. Although the same nonquantitative treatment limitation — 
medical necessity — applies to both mental health and substance use disorder benefits and to 
medical/surgical benefits for inpatient, in-network services, the processes, strategies, and 
evidentiary standards used to determine medical necessity are not comparable and are more 
stringent for medical necessity determinations for mental health and substance use disorders for 
inpatient, in-network benefits compared to medical/surgical benefits in that classification. 
 
Example 2 
 Facts. A group health plan limits benefits to treatment that is medically necessary. The 
plan requires concurrent review for inpatient, in-network mental health and substance use 
disorder benefits and medical/surgical benefits. However, the plan requires physician-to-
physician reviews on a daily or routine basis for all inpatient mental health and substance use 
disorder stays before authorizing additional days, while only requiring physician-to-physician 
reviews for medical/surgical cases if the patient falls outside the norm (outlier cases). 
 
 Conclusion. In this example, the plan violates the nonquantitative treatment limitation 
requirement of the regulations. Although the health plan utilizes concurrent review for inpatient, 
in-network mental health and substance use disorders and for inpatient, in-network 
medical/surgical disorders, the health plan applies a more stringent concurrent review process, 
which is daily or routine physician-to-physician reviews for mental health and substance use 
disorders compared to physician-to-physician reviews for medical/surgical benefits in only 
selected cases (“outlier cases”). 
 
Example 3 
 Facts. A group health plan covers several levels and settings of inpatient, in-network 
medical/surgical benefits (such as inpatient hospital, inpatient rehabilitation facility and skilled 
nursing facility), but only covers inpatient hospital for mental health and substance use 
disorders.   
 
 Conclusion. In this example, the health plan violates the nonquantitative treatment 
limitation requirements of the regulations.  By not covering similar levels of care and settings for 
mental health and substance use disorders, such as subacute rehabilitation and residential 
levels of care, and non-hospital based inpatient rehabilitation and residential facilities, as 
compared to medical/surgical benefits, the plan is imposing a treatment limitation with respect to 
the inpatient, in-network classification of mental health and substance use disorder benefits that 
is not comparable to the same classification of medical/surgical benefits. This treatment 
limitation is therefore not permitted under the general rule for NQTLs. 
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Example 4 
 Facts.  A group health plan has a fail-first policy for all inpatient substance use disorder 
treatment services (in which a patient is required to fail at outpatient treatment before inpatient 
care can be authorized), but does not require a fail-first policy for all inpatient medical/surgical 
benefits. 
 Conclusion. This plan violates the nonquantitative treatment limitation requirements of 
the regulations. The processes for determining the appropriate levels of care are not 
comparable and are applied more stringently with respect to inpatient mental health and 
substance use disorders as compared to inpatient care for medical/surgical benefits.  
 
Suggested Language on NQTLs for Final Rule 
 
In addition, the Coalition suggests that the following commonly experienced treatment 
limitations be added to the illustrative list of nonquantitative treatment limitations set forth in the 
IRF (added language is bolded and underlined):  
Nonquantitative treatment limitations include-- 
    (A) Medical management standards limiting or excluding benefits based on medical necessity 
or medical appropriateness, or based on whether the treatment is experimental or investigative; 
    (B) Formulary design for prescription drugs including the scope and range of drugs 
offered; 
    (C) Standards for provider admission to participate in a network, including reimbursement 
rates; 
    (D) Plan methods for determining usual, customary, and reasonable charges; 
    (E) Refusal to pay for higher-cost therapies until it can be shown that a lower-cost therapy is 
not effective (also known as fail-first policies or step therapy protocols); and 
    (F) Exclusions based on failure to complete a course of treatment; 
    (G) Exclusions and/or limits in general plan design and/or medical standards or criteria 
with respect to diagnostic and treatment services that are not medically analogous, for 
example, no  coverage for mental health or substance use disorder diagnostic or 
treatment services that are not also indicated for medical/surgical conditions; and 
    (H) Exclusions in general plan design and/or medical standards or criteria that limit the 
scope and range of treatments and/or treatment settings within a benefit classification. 
 
 

 4. Guidance Must be Provided on What Constitutes “Recognized Clinically Appropriate 
Standards”  

  
In the last part of the NQTL general rule, the regulations permit an exception to the “comparable 
and no more stringently standards” only “to the extent that recognized clinically appropriate 
standards of care may permit a difference.”4  To ensure the strong parity protections envisioned 
by Congress, the Departments must adopt a definition of “recognized clinically appropriate 
standards of care” that is based on external, independent and objective clinical policies and 
standards.  

 
Coalition members are experiencing plans and issuers justifying the imposition of NQTLs based 
upon their own internal “expert” opinions of what may be considered clinically appropriate. Plans 
are in fact deeming their own internal opinions on clinical appropriateness to be protected under 
the regulations.  Clearly defining “recognized” as an external, independent and objective factor, 

                                                      
4
 75 Fed. Reg. 5436, 5443, 5450. 
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is critical to ensuring compliance with the statute and the regulations.  As noted, the only 
exception to the requirements that NQTLs be comparable to and applied no more stringently 
than is when “recognized clinically appropriate standards of care” permit a difference.  Thus, 
any attempt to bypass the parity requirements will involve finding a “recognized clinically 
appropriate” standard of care.  If adequate requirements are not established to determine when 
a standard is recognized, the parity requirements will continue to be circumvented.  As we have 
seen, a plan could internally trigger the exceptions simply because its own employees or hired 
consultants deem a standard “recognized”—with no outside verification.    
 
Such a result opens a loophole that weakens Congress’ intended parity protections.  Congress’ 
purpose in passing the statute was to ensure meaningful parity between MH/SUD and 
medical/surgical benefits by expanding previously-approved mental health parity legislation.  In 
the statute, Congress was very clear that treatment limitations should be “no more restrictive” in 
MH/SUD benefits than in medical/surgical benefits.  By expanding previous parity legislation, 
and using clear language in doing so, Congress expressed an intent to ensure strong parity 
protections.  Permitting an exception to parity based on a plan’s internal review alone will 
weaken, (and is already weakening), the equity between MH/SUD and medical/surgical benefits 
that Congress sought.   
 
Definition of “Recognized Clinically Appropriate Standards of Care” 
 
To avoid this result, the Departments should clearly define “recognized clinically appropriate 
standards of care.”  This definition should state clearly that any “recognized” standard of care for 
purposes of the NQTL exceptions test must be: (1) an independent standard that is not 
developed solely  by a single health plan or plans; (2) based on input from multiple stakeholders 
and experts, such as academic researchers, senior practicing clinicians, and consumer leaders 
with subject matter expertise in addition to a health plan or its advisory panels; (3) recognized or 
accepted by multiple nationally recognized  provider and consumer organizations and/or 
nationally recognized accrediting organizations that are responsible for developing quality 
standards; and (4) based on objective scientific evidence, such as peer-reviewed publications of 
control group research trials or expert consensus panels.5   

 
The Coalition fully appreciates that the purpose of having the exception of a “clinically 
recognized standard” that permits a more stringent application of an NQTL is to leave 
unencumbered management techniques that improve the quality of patient care and 
demonstrate better outcomes. A plan’s or insurer’s position that MH/SUD is different from 
medical/surgical in treatment or diagnosis, does not by itself create a standard that allows more 
restrictive and/or stringent management, unless it can be objectively demonstrated that the 
specific NQTL will improve the quality of patient care and outcomes if applied in a more 

                                                      
5
 These recommendations are consistent with the manner in which numerous government agencies make scientific 

and clinical judgments.  For example, CMS regularly relies on independent expertise when making its coverage 

determinations.  There is clear precedent for CMS to take a rigorous view of the evidentiary basis for Medicare 

reimbursement of drugs, devices and procedures.  In the National Coverage Determination (NCD) process, CMS 

evaluates all pertinent data, including the scientific data that requesters submit, peer-reviewed medical, technical and 

scientific literature, and recommendations from expert panels.  CMS also can order a health technology assessment 

to provide an independent analysis of all of the scientific and clinical evidence available on a particular health care 

technology.  The Medicare Coverage Advisory Committee (MCAC) also plays a role in assisting the agency in 

making sound coverage decisions.  MCAC provides independent, expert advice based upon the reasonable 

application of scientific evidence through members who possess the scientific and technical competence to provide 

these assessments. 
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stringent manner. Likewise, showing that a particular NQTL is more effective at cost 
containment for MH/SUD as compared to medical/surgical does not, by itself, create a clinical 
standard that allows more restrictive management.  
 
 Example 3 under the general rule for NQTLs in the regulations aptly demonstrates this 
point: 
 “Example 3. (i) Facts. A plan generally covers medically appropriate treatments. For both 
medical/surgical benefits and mental health and substance use disorder benefits, evidentiary 
standards used in determining whether a treatment is medically appropriate (such as the 
number of visits or days of coverage) are based on recommendations made by panels of 
experts with appropriate training and experience in the fields of medicine involved. The 
evidentiary standards are applied in a manner that may differ based on clinically appropriate 
standards of care for a condition. 
  (ii) Conclusion. In this Example 3, the plan complies with the rules of this paragraph 
(c)(4) because the nonquantitative treatment limitation – medical appropriateness – is the same 
for both medical/surgical benefits and mental health and substance use disorder benefits, and 
the processes for developing the evidentiary standards and the application of them to 
mental health and substance use disorder benefits are comparable to and are applied no 
more stringently than for medical/surgical benefits. This is the result even if, based on 
clinically appropriate standards of care, the application of the evidentiary standards does 
not result in similar numbers of visits, days of coverage, or other benefits utilized for 
mental health conditions or substance use disorders as it does for any particular 
medical/surgical condition.” 75 Fed. Reg. 5436, 5443, 5450. (Emphasis supplied).  
 
This Example 3 from the regulations in regards to the creation of clinically recognized standards 
demonstrates that when there is parity in how a clinically recognized standard is formulated 
between medical/surgical and MH/SUD benefits, even if the application of an NQTL results in 
different outcomes, the NQTL may not be applied in a more stringent manner.   
 
Conclusion 
  
The Parity Implementation Coalition respectfully requests the following additional regulatory 
guidance on non-quantitative treatment limitations: 
 

1) The general rule for NQTLs must include a proportion test that must be met with respect 
to the application of a type or subtype of NQTL to the medical/surgical benefit before the 
NQTL can be applied to the MH/SUD benefit;  

 
2) Additional guidance is needed for proper implementation of the general rule on NQTLS, 

and;  
 

3) Clarifying guidance must be provided with respect to what constitutes “recognized 
clinically appropriate standards of care.” 
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5. MEDICAID MANAGED CARE PARITY 

Background 
Congress convened numerous hearings and markups on parity legislation over the 12 years it 
was debated.  There was never a protest that parity applied to Medicaid managed care 
organizations (MCOs). One issue that was unopposed in the statute was the application of 
parity to Medicaid managed care plans.  Although the application of parity to Medicaid managed 
care organizations was accomplished by cross reference,6 Congressional intent was clear in 
both the House and Senate that these plans were covered by parity as evidenced by the 
Congressional Budget Office’s analyses, which included Medicaid managed care organizations 
in the financial impact analyses of the parity bills. Coalition members understand the delivery of 
Medicaid benefits is made complex by the intersection of state and federal responsibilities, but 
in the absence of a final rule, we have seen very little evidence that parity has been applied in 
MCO plans. 
 
We urge any final rule to provide guidance clarifying the application of parity in these plans so 
that individuals do not receive discriminatory limits on access to mental health and addiction 
benefits just by virtue of being poor or disabled. 
 
Analysis 
States that have implemented mandatory managed care (MMC) in the Medicaid programs have 
generally taken three approaches to the delivery of MH/SUD services.  In the first approach, the 
Medicaid managed care organization (MCO) that provides medical care also provides MH/SUD 
benefits as part of its program and the benefit is provided and managed internally by the MCO, 
or the MCO subcontracts with a managed behavioral health organization (MBHO).  In the 
second approach, the state Medicaid agency carves out the MH/SUD benefit from physical 
health benefit and individuals receive mental health services either on a fee-for-service basis or 
through a separate MCO specializing in MH/SUD.  The third and most common approach is a 
blend of the first two, in which some MH/SUD benefits are managed and provided by the MCO 
while others (typically for the seriously ill) are carved out to a specialty behavioral MCO.  
 
CMS issued guidance in 2009 that all SCHIP and Medicaid managed care plans that have any 
MH/SUD benefit have to be compliant with MHPAEA.  CMS indicated in 2010 when the IFR was 
released that guidance would be forthcoming on application of parity in Medicaid managed care 
organizations. Unfortunately, CMS has not issued more detailed regulations on MHPAEA for 
Medicaid managed care plans.  In a 2012 information bulletin, CMS reissued the 2009 State 
Medicaid Director letter without issuing any additional clarifying guidance.  If the 2009 Medicaid 
Director letter was sufficient, MHPAEA would already be implemented in state Medicaid 
managed care plans.  Unfortunately, MHPAEA is not being implemented.  
 

MHPAEA specifically subjects Medicaid managed care plans to its parity requirements if they 
have any MH/SUD benefit.  MHPAEA was a self-implementing law passed in 2008 and the 
statute went into effect for plan years beginning on or after October 3, 2009.   Nothing in statute 

                                                      
6 The Act modified the Public Health Service Act (PHSA) to require that if a group health plan offers both medical/surgical 

benefits and MH/SU benefits, the financial requirements and treatment limitations for MH/SU benefits must be no more 

restrictive than those imposed in the medical/surgical benefit. The Medicaid managed care statute refers to this section and 

mandates that managed care plans “comply” with its provisions.  Specifically, the Social Security Act Section 1932(b)(8) 

specifies that: “Each Medicaid managed care organization shall comply with the requirements of subpart 2 of Part A of title 

XXVII of the Public Health Service Act [42 U.S.C.A. 300gg-5 et seq.] insofar as such requirements apply and are effective with 

respect to a health insurance issuer that offers group health insurance coverage.”  The statutory reference in the quote refers to the 

mental health parity provisions as passed in the 1996 Mental Health Parity Act (MHPA) and as modified by the 2008 Act.  Thus, 

the Medicaid managed care statute requires that MMC plans comply with both the 1996 and the 2008 parity requirements.   

https://www.cms.gov/SMDL/downloads/SHO110409.pdf
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precludes parity protections for Medicaid beneficiaries.  To clarify this point, we offer the 
following recommendation: 
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Recommendation on Medicaid Managed Care 

 CMS should issue final regulations clarifying that MHPAEA is in effect for Medicaid 
managed care plans and provide specific guidance on how Medicaid managed care 
organizations must implement the law. 

 
CONCLUSION 
Members of the Parity Implementation Coalition seek to work with the Departments to fully 
implement MHPAEA and end the longstanding insurance discrimination against individuals with 
mental and substance use disorders. We are pleased to meet with the Departments to discuss 
these proposals in greater detail. 
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